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S.338

Introduced by Committee on Judiciary

Date: February 11, 2020

Subject: Criminal procedure; corrections policy; diversion; pretrial services;
probation and parole; furlough

Statement of purpose of bill as introduced: This bill proposes to reform the

State’s approach to criminal justice by reducing the population of incarcerated

Vermonters and reinvesting the savings in strategies to improve public safety,

reduce recidivism and revocations to prison, and support individual success

on supervision, including: 1) allowing for probationers to earn credit towards

their minimum sentence while serving probation; 2) expanding parole

eligibility criteria and establishing a system of presumptive parole;

3) streamlining the furlough system and creating a review process for

furlough revocations or interruptions; 4) increasing the number of days per

month an incarcerated offender can earn good time; and 5) requiring a report

on the relationships between demographic factors and sentencing outcomes

and a report on strategies to ensure sentencing decisions are informed by

individual risk assessment information and available programming.

An act relating to justice reinvestment
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It is hereby enacted by the General Assembly of the State of Vermont:

o NN AN D 2 D)

W) The General Assembly finds:

(M. Almost 80 percent of sentenced Department of Corrections

admissions %e for people returned or revoked from furlough, parole, and

probation, prim%ily driven by furlough violators.

(2) Nearly om§half of Vermont’s sentenced prison population at the end

of FY 2019 consisted ot%eople who were returned from community

supervision, primarily furloty

(3) Nearly 80 percent of t#&lough returns to incarceration are due to

technical violations rather than new &ime offenses.

(4) A decrease of 106-135 people Would represent an 810 percent drop

in the sentenced incarceration population and%ould mean a 40—50 percent

reduction in the out-of-state contract population.

(5) Revocations and returns from supervision a% driving a large share

of prison admissions, and limited funding leaves large nur§bers of high-risk

people without the programs and services they need to succee®in the

community.

(6) Over the last three years, the average annual proportion of

admissions to sentenced incarceration that were people returning or being
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acammodate and that incarceration population is growing.

(b) ®¥he purpose of this act is to:

(1) Maprove public safety in Vermont, while creating immediate

opportunities t&reduce recidivism and achieve long-term savings by reducing

contract bed needsWenificantly.

(2) Make eviden§e-based programming available to individuals

transitioning back into the @ mmunity in order to support their transition and

reduce violations, revocations, %nd reincarceration.

(3) Streamline the furlough Sstem to eliminate multiple furlough

statuses without limiting the availabilitSof supervision within the community

for inmates.
* % * Probation * % *

Sec. 2. 13 V.S.A. § 7031 is amended to read:
§ 7031. FORM OF SENTENCES; MAXIMUM ANDWINIMUM TERMS

(a) When a respondent is sentenced to any term of impMgonment, other
than for life, the court imposing the sentence shall not fix the t&gn of
imprisonment, unless the term is definitely fixed by statute, but sha¥ establish
a maximum and may establish a minimum term for which the respondit may

be held in imprisonment. The maximum term shall not be more than the
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theWgffense. If the court suspends a portion of the sentence, the unsuspended
portior¥gf the sentence shall be the minimum term of sentence solely for the
purpose of §ny reductions of term for good behavior as set forth in 28 V.S.A.
§ 811. A sentcWge shall not be considered fixed as long as the maximum and
minimum terms ar&pot identical.

(b) The sentence offynprisonment of any person convicted of an offense
shall commence to run frofthe date on which the person is received at the
correctional facility for service®gf the sentence. The court shall give the
person credit toward service of hisNy her sentence for any days spent in
custody as follows:

(1) The period of credit for concurrci and consecutive sentences shall
include all days served from the date of arraigrifgent or the date of the earliest
detention for the offense, whichever occurs first, afig end on the date of the
sentencing. Only a single credit shall be awarded in ca¥¢s of consecutive
sentences, and no credit for one period of time shall be app¥ed to a later
period.

(2) In sentencing a violation of probation, the court shall givithe person
credit for any days spent in custody from the time the violation is filed%y the

person is detained on the violation, whichever occurs first, until the violatidg is
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prcsgously served in connection with the offense and all time served on

probati§n prior to the time the violation is filed.

(3) Aydefendant who has received pre-adjudication treatment in a
residential settfyg for a substance use disorder after the charge has been filed
shall earn a reducti®§n of one day in the offender’s minimum and maximum
sentence for each day that the offender receives the inpatient treatment.

(c) If any such person 1%¢ommitted to a jail or other place of detention to
await transportation to the placat which his or her sentence is to be served,
his or her sentence shall commenco run from the date on which he or she is
received at the jail or the place of deterfgon.

(d) A person who receives a zero minirfigm sentence for a conviction of a
nonviolent misdemeanor or nonviolent felony 3 defined in 28 V.S.A. § 301
shall report to probation and parole as directed by e court and begin to serve
the sentence in the community immediately, unless the'jerson is serving a
prior sentence at the time.

Sec. 3. 28 V.S.A. § 205 is amended to read:

§ 205. PROBATION

(a)(1) After passing sentence, a court may suspend all or part of the

sentence and place the person so sentenced in the care and custody of the

U U ULV U U11IU U Cl Ul U U Cl ay p U



10

11

12

13

14

15

16

17

18

19

20

21

BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE S.338
2020 Page 6 of 55

by %e court shall be for a specific duration, not to exceed the statutory

maxim®n term of imprisonment for the offense.

(2) Mye term of probation for misdemeanors shall be for a specific term
not to exceed tWo years unless the court, in its sole discretion, specifically
finds that the interdgs of justice require a longer or-an-indefinite period of
probation.

(3)(A) The term of Ppbation for nonviolent felonies shall not exceed
four years or the statutory maxfgum term of imprisonment for the offense,
whichever is less, unless the court,%g its sole discretion, specifically finds that
the interests of justice require a longer $-an-indefinite period of probation.

(B) As used in this subdivision, “Wgnviolent felonies” means an
offense that is not:
(1) alisted crime as defined in 13 V.S. & § 5301(7); or
(i1) an offense involving sexual exploitatiofof children in
violation of 13 V.S.A. chapter 64.

(4) Nothing in this subsection shall prevent the court frolg terminating
the period of probation and discharging a person pursuant to sectiof251 of
this title.

(5) The probation officer of a person on probation for a specific ter
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red¥§esting the court to extend the period of probation for a specific term not to
exceedWgne year in order to provide the person the opportunity to complete
programmifg consistent with special conditions of probation. A hearing on
the petition for%gn extension of probation under this subsection shall comply
with the procedure$set forth in Rule 32.1 of the Vermont Rules of Criminal
Procedure.

(b) The victim of a list& crime as defined in 13 V.S.A. § 5301(7) for
which the offender has been pl&ed on probation shall have the right to request
and receive from the Department ofCorrections information regarding the
offender’s general compliance with thefgpecific conditions of probation.
Nothing in this section shall require the Defjartment of Corrections to disclose
any confidential information revealed by the oMgnder in connection with
participation in a treatment program.

(c)(1) Unless the court in its discretion finds that th&interests of justice
require additional standard and special conditions of proba¥n, when the court
orders a specific term of probation for a qualifying offense, théWgffender shall
be placed on administrative probation, which means that the only c§aditions of
probation shall be that the probationer:

(A) register with the Department of Corrections’ probation and
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(C) within 72 hours, notify the Department of Corrections if probable
cause is fotigd for a criminal offense during the term of probation; and

(D) n% be convicted of a criminal offense during the term of
probation.

(2) As used in tifg subsection, “qualifying offense” means:

(A) Unlawful mi$ghief under 13 V.S.A. § 3701.

(B) Retail theft undet™y3 V.S.A. §§ 2575 and 2577.

(C) Operating after suspesion or revocation of license under
23 V.S.A. § 674(a).

(D) Bad checks under 13 V.S.A. §2022.

(E) Theft of services under 13 V.S.AN 2582.

(F) Disorderly conduct under 13 V.S.A. §§ 026, unless the original
charge was a listed offense as defined in 13 V.S.A. § 53Q1(7).

(G) Theft of rented property under 13 V.S.A. § 231.

(H) Operation without consent of owner under 23 V.JjA. § 1094(a).

(I) Petit larceny under 13 V.S.A. § 2502.

(J) Negligent operation of a motor vehicle under 23 V.S.A.
§ 1091(a).

CPU U IdW C U C C ULLICIC V.. N .
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100 o nde A_S SO

(M) [Repealed.]

(N) Simple assault by mutual consent under 13 V.S.A. § 1023(b)
unless the &iginal charge was a listed offense as defined in 13 V.S.A.
§ 5301(7).

(O) Unlawgful trespass under 13 V.S.A. § 3705(a).

(P) A first offgnse of possession under 18 V.S.A. § 4230(a)(1).

(3) Nothing in this s&bsection shall prohibit a court from requiring

participation in the RestorativeWustice Program established in chapter 12 of

this title.

(d)(1) A probationer shall receive O%¢e day of credit towards the

probationer’s minimum sentence for each My served on probation. The

probationer shall cease accruing credit towards%he minimum sentence the day

an arrest warrant for the probationer is filed. If thé%gourt finds that the

probationer violated the terms of probation and returns%he person to probation,

the court shall determine whether the person may again acCue credit towards

the minimum sentence and when the accrual shall commence. % the court

finds no violation occurred, there shall be no interruption in the prdgationer’s

accrual of credit.

(2) Once a probationer accrues credit equal to the maximum term of
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Se® 4. 28 V.S.A. § 304 is amended to read:

§ 304.NDISPOSITION ALTERNATIVES UPON VIOLATION OF
PROBATION

(a) Revo®tion and imposition of sentence.

(1) If a vi§ation is established by a proceeding conducted in accordance
with section 302 of Mis title, the court may, in its discretion, revoke probation

and require the probatioMgr to serve the remainder of the sentence that was

suspended or order that the Mgmainder of the sentence be served in the
community pursuant to the provigions of chapter 6 of this title.

(2) In the event the court revkes probation and requires the probationer

to serve the suspended sentence pursuamto this section, the duration of the

remaining suspended sentence shall be redued in accordance with

subsection 205(d) of this title and 13 V.S.A. § 7431(b)(2).

(b) Alternative sanctions. As an alternative to r&ocation and imposition of

sentence as provided in subsection (a) of this section, tif court, in its
discretion, after a violation has been established, may:

(1) continue the probationer on the existing sentence;

(2) effect, in accordance with subsection 253(b) of this title, Wecessary
or desirable changes or enlargements in the conditions of probation;

(3) conduct a formal or informal conference with the probationer in
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(4) issue a formal or informal warning to the probationer that further
s may result in revocation of probation by the court; or

tinue the probationer on the existing sentence, but require the
probationer to $grve any portion of the sentence.

(c) Guidelines. $Prior to ordering either revocation or an alternative
sanction for a violation¥f probation in accordance with subsection (b) of this
section, the court shall con$der, but has complete discretion whether to follow,
sanction guidelines establishe the Department of Corrections pursuant to
subsection (e) of this section.

(d) Discretion of the court. No plejagreement shall limit the court’s

discretion under this section.
(e) Rules. The Department of Corrections Sgall adopt rules pursuant to

3 V.S.A. chapter 25 that establish graduated sanctidi guidelines for probation

violations as an alternative to revocation and impositioMof the remainder of

the original sentence. These guidelines do not grant the Ddgartment any

authority to impose sanctions for probation violations.

* % % Parole * * *
Sec. 5. 28 V.S.A. § 402 is amended to read:
§ 402. DEFINITIONS
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Commissioger. If a court or other authority files a warrant or detainer against

an inmate, the Moard may release him or her on parole to answer the warrant
and serve any subs8guent sentences.

(2) “Interview” Myeans an appearance by the inmate at a meeting of the
Parole Board.

(3) “Review” means an &aluation of an inmate’s records without an
appearance by the inmate before th§Parole Board.
Sec. 6. 28 V.S.A. § 501 is amended to%ead:

§ 501. ELIGIBILITY FOR PAROLE CONQIDERATION

An inmate who is serving a sentence of imp¥gsonment who is not eligible

for presumptive parole pursuant to section 501a of'%his title shall be eligible

for parole consideration as follows:

(1) If the inmate’s sentence has no minimum term oRa zero minimum
term, the inmate shall be eligible for parole consideration withf 12 months
after commitment to a correctional facility.

(2) If the inmate’s sentence has a minimum term, the inmate sha¥ be

eligible for parole consideration after the inmate has served the minimum t4m
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b o p1ate a 2Xs e s¥We 7= Wa Qldo ava ory1ng o ontonce o

lif&gvithout parole, and has served five years but not the minimum term of the

senteng, the inmate shall be eligible for parole consideration unless the inmate

has prografyming requirements that have not been fulfilled or has received a

major disciplin®gy rule violation within the previous 12 months.

Sec. 7. 28 V.S.A. &501a is added to read:

§ 501a. PRESUMPTIWE PAROLE

An inmate who is servirl a sentence of imprisonment shall be eligible for

presumptive release in accordafge with subsection 502a(e) of this title at the

expiration of the inmate’s minimurfor aggregate minimum term of

imprisonment if the inmate:

(1) has acquired no new criminal coMyiction while incarcerated or on

supervision for the current offense;

(2) has no outstanding warrants, detainers, c@gnmitments, or pending

charges;

(3) is compliant with the inmate’s case plan during the period of

incarceration if the inmate is incarcerated for less than 90 daysWr is compliant

for the 90 days preceding the completion of the inmate’s minimum%erm if the

inmate is incarcerated for 90 days or more;

(4) i1s compliant with the conditions of supervision if the offender is

UPCLV C U C U U y U U UU CLU
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tha® 90 days; or

(B) the 90 days prior to the consideration of parole eligibility if the

term of supgrvision is 90 days or more;

(5) has g major disciplinary rule violation or pending infractions

during the period okincarceration if the inmate is incarcerated for less than 12

months, or has no majogdisciplinary rule violations or pending infractions

during the preceding 12 m&gths if the inmate is incarcerated for 12 months or

more,

(6) has not had parole revok® on the inmate’s current sentence; and

(7) is not serving a sentence for ®mmitting a crime specified in

13 V.S.A. § 5301.

Sec. 8. 28 V.S.A. § 501a is amended to read:

§ 50la. PRESUMPTIVE PAROLE

An inmate who is serving a sentence of imprisonmeiyt shall be eligible for
presumptive release in accordance with subsection 502a(e)%f this title at the
expiration of the inmate’s minimum or aggregate minimum terfg of
imprisonment if the inmate:

(1) has acquired no new criminal conviction while incarcerated 8 on

supervision for the current offense;
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(3) is compliant with the inmate’s case plan during the period of
incarccgtion if the inmate is incarcerated for less than 90 days or is compliant
for the 90 Ggys preceding the completion of the inmate’s minimum term if the
inmate is incar®rated for 90 days or more;

(4) is complnt with the conditions of the offender’s supervision if the
offender is supervised & the community on furlough during:

(A) the entire per¥gd of supervision if the term of supervision is less
than 90 days; or

(B) the 90 days prior to tlg consideration of parole eligibility if the
term of supervision is 90 days or more;

(5) has no major disciplinary rule vi8ation or pending infractions
during the period of incarceration if the inmate%s incarcerated for less than 12
months, or has no major disciplinary rule violation§or pending infractions
during the preceding 12 months if the inmate is incarc§ated for 12 months or
more;

(6) has not had parole revoked on the inmate’s current s8gtence; and

(7) is not serving a sentence for committing a crime specifictin

13- VS-A-§5301 33 V.S.A. § 5204(a).

Sec. 9. 28 V.S.A. § 502 is amended to read:
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undgr section 501 of this title before ordering the inmate released on parole.
The BOgrd shall consider all pertinent information regarding an inmate in
order to de%grmine the inmate’s eligibility for parole. The Board may grant
parole only aft® an inmate is interviewed in accordance with this section. The
Parole Board may 8nduct the interview in person, by telephone or
videoconference, or byWgny other method it deems appropriate.

(b) An initial interview%gf the inmate shall occur at least 30 days prior to

the date when the inmate becotes eligible for parole consideration under
section 501 of this title.

(c) An inmate eligible for parole cofsideration shall, subsequent to the
initial interview provided for above, be revigwed and interviewed thereafter, as
follows:

(1) If the inmate is serving a maximum sentdgce of less than 15 years:
(A) the Board shall review the inmate’s recoréonce every 12
months;
(B) the Board shall conduct an interview of the inmat§at the request
of the Department; and
(C) upon written request of the inmate, the Board shall condu$§¢ an

interview, but not more than once in any two-year period.
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(A) the Board shall review the inmate’s record once every two years;
(B) the Board shall conduct an interview of the inmate at the request
of the Dep&tment; and
(C) upMn written request of the inmate, the Board may conduct an

interview, but not More than once in any two-year period.
(d) The Board in itS\discretion may hear from attorneys or other persons
with an interest in the case§efore the Board. A person presenting statements
to the Board may be required t&submit the statement in writing.
(e) Interviews and reviews shal§pe conducted in accordance with the rules
and regulations established by the Boar, which shall be consistent with this
section.

(f) The Board may, when formulating the c§aditions of a parole, shall take
into consideration the emotional needs of the victiyof an offender’s crime
plus the needs of the victim’s family.

Sec. 10. 28 V.S.A. § 502a is amended to read:

§ 502a. RELEASE ON PAROLE

(a) Ne Except as otherwise provided in subsection (d) of this s

section 501 of this title, no inmate serving a sentence with a minimum ¥grm

shall be released on parole until the inmate has served the minimum term
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secqon S01a of this title shall be released on parole by the written order of the

Parole®Roard if the Board determines:

(1) the inmate is eligible for parole;

(2) therdys a reasonable probability that the inmate can be released
without detriment 8 the community or to the inmate; and

(3) the inmate isWyilling and capable of fulfilling the obligations of a
law-abiding citizen.

(c) A parole under subsecti®g (b) or (e) of this section shall be ordered

only for the best interests of the cofgmunity and of the inmate, and shall not be
regarded as an award of clemency, a re§uction of sentence, or a conditional
pardon.

(d) Notwithstanding subsection (a) or (¢) oMghis section, or any other
provision of law to the contrary, any inmate who iS%erving a sentence,
including an inmate who has not yet served the minim% term of the sentence,
who is diagnosed as having a terminal or serious medical c&adition so as to
render the inmate unlikely to be physically capable of presentifig a danger to
society, may be released on medical parole to a hospital, hospice, o%er
licensed inpatient facility, or suitable housing accommodation as specif¥gd by

the Parole Board. Provided the inmate has authorized the release of his or Mer
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terMinal or serious medical condition. As used in this subsection, a “serious
medicd¥condition” does not mean a condition caused by noncompliance with a
medical trc§¢ment plan.

(e)(1) The Mepartment shall identify each inmate meeting the presumptive

parole eligibility ci%eria in section 501a of this title and refer each eligible

inmate to the Parole B&rd at least 60 days prior to the inmate’s eligibility

date.

(2) The Department shalyrecommend presumptive release for each

eligible inmate unless it determineSgbased on clear and convincing evidence,

that:

(A) there is a reasonable probabil%y that the inmate cannot be

released without detriment to the community; d

(B) the inmate is not willing and capable & fulfilling the obligations

of a law-abiding citizen.

(3)(A) The Parole Board shall conduct an administrd§jve review of each

inmate the Department recommends for presumptive release wikhin 30 days of

the inmate’s eligibility date. The Board may deny presumptive rel8se and set

a hearing if it determines, through its administrative review, that a vict¥g or

victims should be notified and given the opportunity to participate in a par8ie
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50M%0f this title for each eligible inmate that the Department determines is not

appropMate for release based on the criteria in subdivision (2) of this

subsection.
* % % Furlough * * *
Sec. 11. 28 V.S.A N 808 is amended to read:

§ 808. TEMPORARYWURLOUGHS GRANTED TO OFFENDERS

(a) The Department m# extend the limits of the place of confinement of
an offender at any correctional¥acility if the offender agrees to comply with
such conditions of supervision the Wepartment, in its sole discretion, deems
appropriate for that offender’s furlougly The Department may authorize a
temporary furlough for a defined period folgany of the following reasons:

(1) To visit a critically ill relative.

(2) To attend the funeral of a relative.

(3) To obtain medical services.

(4) To contact prospective employers.

(5) To secure a suitable residence for use upon dischargd
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(b) W\n offender granted a temporary furlough pursuant to this section may
be accompdgied by an employee of the Department, in the discretion of the
Commissioner¢during the period of the offender’s furlough. The Department
may use electronic%ponitoring equipment such as global position monitoring,
automated voice recoglgtion telephone equipment, and transdermal alcohol
monitoring equipment to eMgble more effective or efficient supervision of
individuals placed on furlough®

(c) The extension of the limits & the place of confinement authorized by
this section shall in no way be interpre®yd as a probation or parole of the
offender, but shall constitute solely a permMged extension of the limits of the
place of confinement for offenders committed % the custody of the
Commissioner.

(d) When any enforcement officer, as defined in 23%/.S.A. § 4, employee
of the Department, or correctional officer responsible for stgervising an
offender believes the offender is in violation of any verbal or Wigtten condition
of the temporary furlough, the officer or employee may immediatelg lodge the
offender at a correctional facility or orally or in writing deputize any la

enforcement officer or agency to arrest and lodge the offender at such a
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The Commissioner may place on medical furlough any offender who is
servingdg sentence, including an offender who has not yet served the minimum
term of the¥gentence, who is diagnosed with a terminal or serious medical
condition so as%p render the offender unlikely to be physically capable of
presenting a dangeMgo society. The Commissioner shall develop a policy
regarding the applicatidg for, standards for eligibility of, and supervision of
persons on medical furloug. The offender may be released to a hospital,
hospice, other licensed inpatiet® facility, or other housing accommodation
deemed suitable by the CommissioNer. As used in this subsection, a “serious
medical condition” does not mean a colgition caused by noncompliance with a
medical treatment plan.

(f) While-appropriate-community-housing is\gn-important consideration
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implement-this-subsection. [Repealed. |
(g) Subsections-(b)-(H) Subsection (b) of this section shall also apply to
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§ 8§8a. TREATMENT FURLOUGH

(a) \n offender may be sentenced to serve a term of imprisonment, but
placed by &¢court on treatment furlough to participate in such programs
administered b¥the Department in the community that reduce the offender’s
risk to reoffend or $at provide reparation to the community in the form of
supervised work activifies.

(b) Provided the approwgl of the sentencing judge is first obtained, the
Department may place on treafigent furlough an offender who has not yet
served the minimum term of the si¢ence, who, in the Department’s
determination, needs residential treatm$ut services not available in a
correctional facility. The services may incyde treatment for substance abuse
or personal violence or any other condition tha%the Department has
determined should be addressed in order to reduce'$ge offender’s risk to
reoffend or cause harm to himself or herself or to othefin the facility. The
offender shall be released only to a hospital or residential thgatment facility
that provides services to the general population. The State’s sitgre of the cost
of placement in such a facility, net of any private or federal particifigtion, shall
be paid pursuant to memoranda of agreement between and within Statc
agencies reflective of their shared responsibilities to maximize the efficien®gnd

U U dl Uu . \' dl dl Ul d CLU U dl
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def§mination as to the manner in which costs will be allocated.

(c)W-Except-asprovided bd 0 0 bsection;-the
Departmern O diseretion; place-on-tre S oug

elicible misde 0 defined ection 808d-o e e
Departme de-Rdete on-based-upo = e e
offenderpose 0 public ety e e d emplo

D o ynder-the-influence cohol-or-drugs;-second-otfense;
defined S A 88§ 0 d O(c dbo o unde = influence-o
this-subsection: [Repealed. ]
Sec. 13. 28 V.S.A. § 723 is amended to read:
§ 723. CONDITTONAL REENTRY COMMUNITY SUPERWISION
FURLOUGH
(a) When-asentencedoffender has-served-the minimum-term-ofithe tota

effective-sentence;-the The Department may release the-offender from &

correctional facility under-section-808-of this-title for the-offender to
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(1) has served the minimum term of the person’s total effective

sentency

(2) 1sineligible for presumptive parole pursuant to section 501a of this

title or has beeMyreturned or revoked to prison for a violation of conditions of

parole, furlough, oMprobation; and

(3) agrees to cotMply with such conditions of supervision the

Department, in its sole dis¥etion, deems appropriate for that person’s

furlough.

(b) The offender’s continued stfgervision in the community is conditioned
on the offender’s commitment to and s&isfactory progress in his or her reentry
program and on the offender’s complianceYith any terms and conditions
identified by the Department.

(c) Prior to release under this section, the DepaMgnent shall screen and, if
appropriate, assess each felony drug and property offerer for substance abuse
treatment needs using an assessment tool designed to asses$§ghe suitability of a
broad range of treatment services, and it shall use the results of%his assessment
in preparing a reentry plan. The Department shall attempt to identf§y all
necessary services in the reentry plan and work with the offender to mdge

connections to necessary services prior to release so that the offender can b¥gin



10

11

12

13

14

15

16

17

18

19

20

21

22

BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE S.338
2020 Page 26 of 55

§ R4. TERMS AND CONDITIONS OF CONDIHONALREENTRY
COMMUNITY SUPERVISION FURLOUGH

(a) Twe Department shall identify in the terms and conditions of

Mentry community supervision furlough those programs necessary

to reduce the off§nder’s risk of reoffense and to promote the offender’s

accountability for pi§gress in the reintegration process. The Department shall

make all determinations®f violations of conditions of community supervision

furlough pursuant to this suMghapter and any resulting alternative sentence or

termination of community supefision furlough status.

(b) Any interruption of an offen®er’s community supervision furlough after

the Department has found a technical vi@lation of furlough conditions shall

trigger a Department Central Office case stdfing review and Department

notification to the Office of the Defender Geneml if the interruption will

exceed 30 days.

(¢) An offender may seek review in the Civil Divisi® of the Superior

Court of the Department’s decision to revoke furlough or iterrupt furlough

for 30 days or longer pursuant to Rule 75 of the Vermont Rules\f Civil

Procedure. The offender shall have the burden of proving by a preM@nderance

of the evidence that the Department wrongfully violated the conditions%f

community supervision furlough or wrongfully imposed a furlough revocation

OTHCITUPT tIat cACeeUs S aavs:
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a A ~Ya a a 2 an_‘‘tochn > ol an’’ als aaVatohalits ol av el

comitions of furlough that does not constitute a new crime.

Sec. 134 28 V.S.A. § 725 is amended to read:

§ 725. PAROLE HEARING FOR OFFENDERS ON CONDIHONAL
REENTRY COMMUNITY SUPERVISION FURLOUGH

(a) The Dep&ment shall submit to the Parole Board a recommendation
relative to whether thg offender should be released to parole pursuant to
section 502a 501 of this%tle when:

(1) an offender sentered solely for the commission of one or more

unlisted crimes has, in the sole M§scretion of the Department, successfully

completed 90 days of community stfgervision furlough in-a-conditional reentry
program; or

(2) an offender sentenced for the conWission of at least one or more
listed crimes has, in the sole discretion of the D8artment, successfully
completed 180 days of community supervision in-a-§onditional-reentry
program furlough.
Sec. 16. 28 V.S.A. § 818 is amended to read:

§ 818. EARNED GOOD TIME; REDUCTION OF TERM

(a) On or before July 1, 2020, the Department of Corrections sl file a
proposed rule pursuant to 3 V.S.A. chapter 25 implementing an earned %ood

time program to become effective on October 1, 2020. The Commissione

AUUPD Cl Ul cl cl =4 Y U Cl Ul U U Y P1UPDU
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staMdard for the adoption of emergency rules pursuant to 3 V.S.A. § 844(a).

(b) §he earned good time program implemented pursuant to this section
shall comp¥ with the following standards:

(1) The Mgogram shall be available for all sentenced offenders, including
furloughed offendc¥g, provided that the program shall not be available to
offenders on probationyr parole, to offenders eligible for a reduction of term
pursuant to section 811 of Mis title, or to offenders sentenced to life without
parole.

(2) Oftfenders shall earn a re8ction of five seven days in the minimum
and maximum sentence for each menti0 days during which the offender:

(A) 1is not adjudicated of a major §sciplinary rule violation; and

(B) is not reincarcerated from the corgnunity for a violation of
release conditions, provided that an offender who [§ges a residence for a reason
other than fault on the part of the offender shall not be §¢emed reincarcerated

under this subdivision;-and.
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théfginimum and maximum sentence for each day that the offender receives
the inp¥ient treatment. While a person is in residential substance abuse
treatment, B¢ or she shall not be eligible for good time except as provided in
this subsectio

(4) The Depyrtment shall provide timely notice ne not less frequently
than every 90 days to e offender and to any victim of record any time the
offender receives a reductfy in his or her term of supervision pursuant to this
section, and the Department sigll maintain a system that documents and

records all such reductions in eacifpffender’s permanent record.

a
PO cl cl SASASAT. ORI CC V-
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Sec. 17. 28 V.S.A. § 808d is amended to read

§ 808d. DEFINITION; ELIGIBLE MISDEMEANOR:EUREOUGH-AT

HE D R ON_OFK HE DEPARTMNBE
= S S = &

Forpurposes-of sections-808a-808¢ As used in sectidg 808c of this title,

“eligible misdemeanor” means a misdemeanor crime that is\got one of the

following crimes:

Sec. 18. 28 V.S.A. § 808e is amended to read:

§ 808e. ABSCONDING FROM FURLOUGH; WARRANT

(d) CCU OIICT O OITCCUO Ay UC d Wdlld O C dITCST U
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subBgection 808(a)(6);-subsection-808(e)-or-808(f); or section 808a, 808b, or

808c o%this title, requiring the person to be returned to a correctional facility.

A law enfOkcement officer who is provided with a warrant issued pursuant to

this section sh#ll execute the warrant and return the person who has absconded

from furlough to the Department of Corrections.

(b) A person for wiom an arrest warrant is issued pursuant to this section
shall not earn credit towar$service of his or her sentence for any days that the
warrant is outstanding.

Sec. 18a. 13 V.S.A. § 1501 is am®ded to read:
§ 1501. ESCAPE AND ATTEMPTS X0 ESCAPE
(a) A person who, while in lawful ciody:

(1) escapes or attempts to escape¥gyom any correctional facility or a
local lockup shall be imprisoned for not mg than 10 years or fined not more
than $5,000.00, or both, or

(2) escapes or attempts to escape from alofficer, if the person was in
custody as a result of a felony, shall be imprisone®&for not more than 10 years
or fined not more than $5,000.00, or both; or if the Mgrson was in custody as a

result of a misdemeanor, shall be imprisoned for notWgore than two years, or
fined not more than $1,000.00, or both.

(b)(1) A person shall not, while in lawful custody:

(A) fail to return from work release to the correctiolgl facility at the
specified time, or visits other than the specified place, as requiM by the order
issued in accordance with 28 V.S.A. § 753;

(B) fail to return from furlough to the correctional facyy at the
specified time, or visits other than the specified place, as required by ®ge order
issued in accordance with 28 V.S.A. § 808(a)(1)-(5), or § 723;

(C) escape or attempt to escape while on release from a correcti®gal
facility to do work in the service of such facility or of the Department %

Orrecito (CCOTau CW O 7.0 71§ O, U
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Wspital or a participating hospital, when confined by court order pursuant to
chayer 157 of this title, or when transferred there pursuant to 28 V.S.A. § 703
and Wgile still serving a sentence.

(WA person who violates this subsection shall be imprisoned for not
more than¥§ve years or fined not more than $1,000.00, or both.

(3) It-Kgll-not-be-aviolation-of subdivisio ] B)—o 2

bsection¥p)-if If the person is on furlough status pursuant to 28 V.S A §
723 898(61){6), NS(e), 808 or 808a, 808b—er-808¢ a violation of this
subdivision (1) oMghis subsection (b) requires a showing that the person
intended to escape P furlough.

(c) All sentences iMgosed under subsection (a) of this section shall be
consecutive to any term oRgsentence being served at the time of the offense.

(d) As used in this sectiom

(1) “No refusal system¥ means a system of hospitals and intensive
residential recovery facilities uier contract with the Department of Mental
Health that provides high intensitXgervices, in which the facilities shall admit
any individual for care if the Mdividual meets the eligibility criteria
established by the Commissioner in coMgact.

(2) “Participating hospital” mean¥a hospital under contract with the
Department of Mental Health to participat¥g the no refusal system.

(3) [Repealed.]

* * * Reports to General Asscigbly * * *
Sec. 19. RACIAL DISPARITIES IN CRIMINAL JORTICE SYSTEM,;
VERMONT SENTENCING COMMISSIO XECUTIVE

DIRECTOR OF RACIAL EQUITY; DEPARTMENT OF
CORRECTIONS; REPORT

(a) During the 2020 legislative interim, the Chief Superior Sdge, the

Attorney General, the Defender General, the Department of Corre®§ons, and

the Executive Director of the Department of State’s Attorneys and SheWffs

shall work with Crime Research Group to identify existing data that explomy




10

11

12

13

14

15

16

17

18

19

20

21

BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE S.338
2020 Page 32 of 55

insWfficient for additional analyses and what staffing or resources are needed to

supportgmore robust reporting. Relevant data shall include plea agreements,

sentence tyfes and length, criminal history, offense severity, and any other

metric that maWfurther identify differences in how people are charged and

sentenced by counf% race, and gender. Each stakeholder identified in this

subsection shall reportWeir findings to the Joint Legislative Justice Oversight

Committee on or before O&pber 1, 2020.

(b)(1) During the 2020 legi¥ative interim, the Vermont Sentencing

Commission shall:

(A) analyze sentencing patterfs across the State to identify where the

use and length of incarceration may result M or exacerbate racial disparities;

and

(B) work with the Executive Director of Macial Equity and the Racial

Disparities in the Criminal and Juvenile Justice SystenMAdvisory Panel in

1dentifying the types of offenses for which there are racial 8d geographic

disparities in sentencing and propose standardized sentencing g&idance for

those offenses.

(2) The Commission shall work with the Crime Research Group%or the

analyses pursuant to this section.

, 2UZU, UICCU O dIl PIOVIUT d




10

11

12

13

14

15

16

17

18

19

20

21

22

BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE S.338
2020 Page 33 of 55

S&sults of its work pursuant to this subsection. On or before January 15, 2021,

the Ggmmission shall provide its final report on its work pursuant to this

subsectiog to the House and Senate Committees on Judiciary and the House

Committee o% Corrections and Institutions.

Sec. 20. DEPAREMENT OF CORRECTIONS PROGRAMMING
WORKING GROUP

(a) During the 202®legislative interim, the Chief Superior Judge, the

Defender General, the Deprtment of Corrections, and the Executive Director

of the Department of State’s AMorneys and Sheriffs shall work with the

Council of State Governments to:

(1) identify tools to assist in ideMgifying specific offender risk factors

that can be targeted with services and treafMgent programs based on evidence-

based practices shown to be effective in reduciye recidivism;

(2) determine how to share information aboW risk assessments and

available programming among each other to inform pl8 agreement,

sentencing, and probation revocation decisions; and

(3) on or before January 15, 2021, report to the House a&d Senate

Committees on Judiciary and the House Committee on Correction$and

Institutions regarding suggested legislation to ensure sentencing, revoCktion,

and plea agreement decisions are informed by available programming and
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kK kA aanriation P aono nd Effoctive Datog k 3k %

Se®21. JUSTICE REINVESTMENT II APPROPRIATION

(a) W FY20, $2.000,000.00 is appropriated from the General Fund to the

Agency of Wuman Services to fund Justice Reinvestment 1l investments as

follows:

(1) $400.00000 is reserved for risk-based domestic violence

intervention proerammumge available in communities that are certified by the

Vermont Council on Dome%ic Violence, and statewide coordination of those

efforts through the Vermont Co%ncil on Domestic Violence. On or before

January 15, 2021, the Vermont NetWork against Domestic and Sexual Violence

will provide an interim report to the HOse and Senate Committees on

Judiciary and the House Committee on Corkgctions and Institutions on

progress related to outcome indicators for domd&tic violence accountability

programming. On or before January 15, 2022, the Metwork shall provide a

final report to the same committees.

(2) $1.000.,000.00 is reserved for additional evidencSbased transitional

housing programmineg.

(3) The remainder is reserved for evidence-based programmife for

offenders transitioning back into the community, including workforce

development and other community reentry supports.
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et 1mmediatelyz 1invect tundoe to reduce reciduacm and 1nereace nuihlic catot

and forsaving i 1 nimaaicsult of the legislative action taken

Sec«28 ?/. REPEAY

28 V.S.A. § 808b (hom@gonfinement furlough) and 28 V.S.A. § 808c

(reintegration furlough) are repeded on July 1, 2020.

* % * FEffectiwg Dates * * *

Sec. @& 22, EFFECTIVE DATES

N ————

. e

(a) This section and Secs. 16 (earned good time,; reduction ONgerm) and 21
(repeals) shall take effect on passage.

(b) Sec. 8 (presumptive parole) shall take effect on January 1, 2023.

* * * Findings and Purpose * * *
Sec. 1. FINDINGS AND PURPOSE
(a) The General Assembly finds:

(1) Almost 80 percent of sentenced Department of Corrections
admissions are for people returned or revoked from furlough, parole, and
probation, primarily driven by furlough violators.

(2) Nearly one-half of Vermont'’s sentenced prison population at the end
of FY 2019 consisted of people who were returned from community
supervision, primarily furlough.

(3) Nearly 80 percent of furlough returns to incarceration are due to
technical violations rather than new crime offenses.
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(4) A decrease of 106—135 people would represent an 8—10 percent drop
in the sentenced incarceration population and could mean a 40-50 percent
reduction in the out-of-state contract population.

(5) Revocations and returns from supervision are driving a large share
of prison admissions, and limited funding leaves large numbers of high-risk
people without the programs and services they need to succeed in the

community.

(6) Over the past three years, the average annual proportion of
admissions to sentenced incarceration that were persons returning or being
revoked from furlough, parole, and probation was 78 percent.

(7) Vermont incarcerates more persons than current facilities can
accommodate, and the incarceration population is growing.

(b) The purpose of this act is to:

(1) Improve public safety in Vermont, while creating immediate
opportunities to reduce recidivism and achieve long-term savings by reducing
contract bed needs significantly.

(2)  Make evidence-based programming available to individuals
transitioning back into the community in order to support their transition and
reduce violations, revocations, and reincarceration.

(3)  Streamline the furlough system to eliminate multiple furlough
statuses without limiting the availability of supervision within the community

for inmates.

***Paf"Ole***
Sec. 2. 28 V.S.A. § 402 is amended to read:
§ 402. DEFINITIONS
Whenever As used in this chapter:

(1) “Parole” means the release of an inmate to the community by the
Parole Board before the end of the inmate’s sentence subject to conditions
imposed by the Board and subject to the supervision and control of the
Commissioner. If a court or other authority files a warrant or detainer against
an inmate, the Board may release him or her on parole to answer the warrant
and serve any subsequent sentences.

(2) “Interview” means an appearance by the inmate at a meeting of the
Parole Board.

(3) “Review” means an evaluation of an inmate’s records without an
appearance by the inmate before the Parole Board.
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Sec. 3. 28 V.S.A. § 501 is amended to read:
§501. ELIGIBILITY FOR PAROLE CONSIDERATION

An inmate who is serving a sentence of imprisonment who is not eligible for
presumptive parole pursuant to section 501a of this title shall be eligible for
parole consideration as follows:

(1) If the inmate’s sentence has no minimum term or a zero minimum
term, the inmate shall be eligible for parole consideration within 12 months
after commitment to a correctional facility.

(2) If the inmate’s sente